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REMARKS 

Claims 1-5 and 8-40 are currently pending. Claims 6 and 7 are canceled and claims 13- 
21 and 26 are withdrawn without prejudice or disclaimer. Applicants reserve the right to pursue 
the subject matter of any or all of the canceled or withdrawn claims in one or more continuing 
applications. Applicants also note that claims 13-1 8 are methods drawn to using products recited 
in the elected composition claims. As such, when the Examiner acknowledges the allowability 
of the elected claims, Applicants request that method claims 13-1 8 be rejoined. 

Claims 1-5, 12 and 22 are currently amended. Claims 27-40 are new. Support for these 
amendments and new claims can be found throughout the specification and claims as originally 
filed. For example, support for the amendments to claims 1-5, 12 and 22 can be found at claims 
6 and 7 as originally filed, paragraph [0032], Figures 2-4 and elsewhere throughout the 
specification as originally filed. Support for new claims 27, 29, 35 and 40 can be found at 
paragraphs [0013]-[0015], Figures 2-4 and elsewhere throughout the specification as originally 
filed. Support for claims 28, 30-34 and 36-39 can be found at original claims 1, 6 and 7, 
paragraph (0032], Figures 2-4 and elsewhere throughout the specification as originally filed. 
Accordingly, no new matter is added to the instant application. 

Objection to claims 6 and 7 

The Examiner objects to claims 6 and 7 as failing to further limit the subject matter of the 
claims on which they depend. 

Although Applicants do not agree that claims 6 and 7 fail to further limit the subject 
matter of the claims on which they depend, in order to expedite the prosecution of the instant 
application, Applicants have canceled claims 6 and 7. 

The objection to claims 6 and 7 is rendered moot in view of their cancellation. 

Rejection of claims 1-3. 5-7. 12 and 22 under 35 U.S.C. § 101 

The Examiner rejects claims 1-3, 5-7, 12 and 22 under 35 U.S.C. § 101 as allegedly being 
drawn to nonstatutory subject matter. In particular, the Examiner asserts that these claims read 
on a product of nature. 
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Applicants maintain that originally-filed claims 1-3, 5-7, 12 and 22 are drawn to 
patentable subject matter; however, in order to expedite the allowance of the instant claims, 
Applicants have amended independent claim 1 to recite, in relevant part, "a recombinant genetic 
construct." 

In view of the foregoing amendment, Applicants respectfully request that the Examiner 
withdraw the rejection of claims 1-3, 5-7, 1 1 and 22 under 35 U.S.C. § 101 . 

Rejection of claim 1-6, 8-12 and 22-25 under 35 U.S.C. § 112, first p aragra ph (written 
description) 

The Examiner rejects claims 1-6, 8-12 and 22-25 under 35 U.S.C. § 112, first paragraph 
as allegedly containing subject matter that is not described in the specification in such a way as to 
demonstrate that the Applicants possessed- the subject matter at the time of filing the instant 
application. In particular, the Examiner asserts that the specification does not support claims that 
encompass all possible nucleotide sequences encoding toxic molecules and all possible 
nucleotide sequences encoding antidotes thereto. 

Applicants do not agree that originally-filed claims 1-6, 8-12 and 22-25 are not supported 
by the specification. The Examiner asserts, without providing any evidence, that the genus of 
nucleotide sequences encoding toxic molecules and the genus of nucleotide sequences encoding 
antidotes to these toxic molecules are so large and diverse that the eight poison/antidote systems 
described in the specification do not provide adequate support. Applicants cannot agree; 
however, in order to expedite the allowance of the instant claim set, Applicants have amended 
independent claim 1 , and accordingly all claims dependent thereon, to indicate that the nucleotide 
sequences recited therein encode either a poison protein or an antidote to a poison protein . 
Additionally, Applicants have incorporated the Markush language of originally-filed claim 7 into 
independent claim 1. Accordingly, Applicants submit that each of the above-rejected claims is 
adequately supported by the specification. 

In view of the foregoing remarks and amendment, Applicants respectfully request that the 
Examiner withdraw the rejection of claims 1-6, 8-12 and 22-25 under 35 U.S.C. § 112, first 
paragraph. 
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Rejection of claim 1-6, 8-12 and 22-25 under 35 U.S.C. §112. first paragraph fenablement) 

The Examiner rejects claims 1-6, 8-12 and 22-25 under 35 U.S.C. § 1 12, first paragraph 
as allegedly containing subject matter that is not described in the specification in such a way as to 
enable a skilled artisan to make and/or use the invention. In particular, the Examiner asserts that 
a skilled artisan would require undue experimentation to practice the claimed subject matter 
using all known and unknown nucleotide sequences encoding toxic molecules and all known and 
unknown nucleotide sequences encoding antidotes to the toxic molecules. 

Applicants do not agree that originally-filed claims 1-6, 8-12 and 22-25 are not enabled 
by the specification. As discussed above in connection with the written description rejection, the 
Examiner asserts, without providing any evidence, that the genus of nucleotide sequences 
encoding toxic molecules and the genus of nucleotide sequences encoding antidotes to these 
toxic molecules are so large and diverse that the working examples and guidance in the 
specification fail to provide adequate enablement for the above-rejected claims. Applicants 
cannot agree; however, in order to expedite the allowance of the instant claim set, Applicants 
have amended independent claim 1, and accordingly all claims dependent thereon, to indicate 
that the nucleotide sequences recited therein encode either a poison protein or an antidote to a 
poison protein . Additionally, Applicants have incorporated the Markush language of originally- 
filed claim 7 into independent claim 1. Accordingly, Applicants submit that a skilled artisan can 
practice the subject matter of each of the above-rejected claims without undue experimentation. 

In view of the foregoing remarks and amendment, Applicants respectfully request that the 
Examiner withdraw the rejection of claims 1-6, 8-12 and 22-25 under 35 U.S.C. § 112, first 
paragraph. 

Rejection of claims 1-12 and 22-25 under 35 U.S.C. § 1 12, second paragrap h 

The Examiner rejects claims 1-12 and 22-25 under 35 U.S.C. § 1 12, second paragraph as 
allegedly being indefinite. In particular, the Examiner asserts that independent claim 1, as well 
as each of the claims dependent thereon, is vague because it is not clear what is encompassed by 
the preamble phrase "suitable for an insertion/deletion or an inversion." Additionally, the 
Examiner asserts that independent claim 1, as well as each of the claims dependent thereon, is 
vague since it is allegedly "not clear whether the recited first toxin and the recited antidote to a 
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second toxic molecule encoding nucleic acid sequences are intended to be both downstream of 
the promoter/activator sequence or only the first toxin encoding nucleic acid encoding molecule." 
The Examiner also asserts that it is unclear whether it is intended that the recited 
promoter/activator sequence is operatively linked to the recited nucleotide sequences. Finally, 
with respect to dependent claim 4, the Examiner asserts that it is not clear what is meant by 
"unique" cloning sites. 

Applicants do not agree that claims 1-12 and 22-25 are indefinite. In particular, 
Applicants submit that each of these claims is definite as originally filed. However, in order to 
expedite the allowance of the instant claims, Applicants have amended independent claim 1 to 
eliminate the phrase "suitable for an insertion/deletion or an inversion" and to clarify which 
nucleotide sequences are disposed downstream of a promoter/activator sequence. Furthermore, 
Applicants submit that claim 1 clearly does not require operable linkage to promoter/activator 
sequences. Certain dependent claims, however, are drawn to embodiments wherein one or more 
nucleotide sequences may be under the control of a promoter/activator sequence. 

In addition to the foregoing, Applicants submit that a skilled artisan would understand 
what is meant by "unique" cloning sites within the context of the claim and in view of the 
specification. In particular, the specification states that nucleic acid constructs for the selection 
of recombinant clones are described (see paragraphs [0020] and [0021] of the instant 
application). Those of skill in the art recognize that nucleic acid constructs that are utilized for 
obtaining recombinant clones typically have a group of one or more cloning sites that occur only 
once in the nucleotide sequence of the construct. That is, the construct contains one or more 
cloning sites that are unique to the construct. Unique cloning sites allow the skilled artisan to 
insert a desired nucleic acid at a specific location within the construct, thereby producing a 
recombinant construct, wherein the location of the inserted nucleic acid within the construct is 
precisely known. This concept of "unique" cloning sites is well established in the field of 
molecular biology and one of ordinary skill in the art would clearly understand the meaning of 
this term as used in claim 4. 

In view of the foregoing remarks and amendments, Applicants respectfully request that 
the Examiner withdraw the rejection of claims 1-12 and 22-25 under 35 U.S.C. § 112, second 
paragraph. 
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Rejection of claims 1,5-12 and 23 under 35 U.S.C. § 102(e) 

The Examiner rejects claims 1, 5-12 and 23 under 35 U.S.C. § 102(e) as allegedly 
anticipated by International Publication No. WO02/066657 (Gabant et al.). In particular, the 
Examiner asserts that Figure 1 of Gabant et al. discloses a nucleic acid construct comprising a 
promoter disposed upstream of a nucleotide sequence encoding a poison protein. The Examiner 
also alleges that Gabant et al. disclose a nucleotide sequence encoding an antidote to a second 
poison protein on the same construct. 

Applicants do not agree that Gabant et al. disclose all of the elements of the above- 
rejected claims; however, in order to expedite the allowance of the instant claims, Applicants 
have amended claim 1, in relevant part, to recite "wherein said first nucleotide sequence 
encoding a first poison protein is flanked by recombination sites or restriction sites." Applicants 
submit that Gabant et al. do not disclose all of the elements of independent claim. In particular, 
Gabant et al. do not disclose a genetic construct having a first nucleotide sequence encoding a 
first poison protein that is flanked by recombination sites or restriction sites. Accordingly, 
Gabant et al. do not disclose all of the elements of independent claim 1 or any of the above- 
rejected claims dependent thereon. 

In view of the foregoing remarks and amendment, Applicant respectfully requests that the 
Examiner withdraw the rejection of claims 1,5-12 and 23 under 35 U.S.C. § 102(e). 

No Disclaimers or Disavowals 

Although the present communication may include alterations to the application or claims, 
or characterizations of claim scope or referenced art, Applicant is not conceding in this 
application that previously pending claims are not patentable over the cited references. Rather, 
any alterations or characterizations are being made to facilitate expeditious prosecution of this 
application. Applicant reserves the right to pursue at a later date any previously pending or other 
broader or narrower claims that capture any subject matter supported by the present disclosure, 
including subject matter found to be specifically disclaimed herein or by any prior prosecution. 
Accordingly, reviewers of this or any parent, child or related prosecution history shall not 
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reasonably infer that Applicant has made any disclaimers or disavowals of any subject matter 
supported by the present application. 



Applicants believe that all outstanding issues in this case have been resolved and that the 
present claims are in condition for allowance. Nevertheless, if any undeveloped issues remain or 
if any issues require clarification, the Examiner is invited to contact the undersigned at the 
telephone number provided below in order to expedite the resolution of such issues. 

Please charge any additional fees, including any fees for additional extension of time, or 
credit overpayment to Deposit Account No. 11-1410. 



CONCLUSION 



Respectfully submitted, 



KNOBBE, MARTENS, OLSON & BEAR, LLP 



Dated: October 1,2009 



By: 



Jepry L. 'Hefner " 
Registration No. 53,009 
Attorney of Record 
Customer No. 20995 
(619) 235-8550 
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